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Accepting a conservation easement on open space in a residential or commercial development is a major commitment and is fraught with special complications and difficulties not usually encountered with a typical conservation easement project.  
Nonetheless, easing development open space may have positive results such as improving the development’s design, perhaps lowering its density, adding an additional protective layer on the open space, and ensuring better land management. 

Land Trusts should consider developing criteria or set of guidelines for deciding whether to accept a conservation easement on open space within a development.  These criteria and guidelines may be ultimately become a land trust policy.
Initial Evaluation/Criteria Questions
1. Does the project fit with the LT’s mission?

2. Is the property located within a high priority area for conservation?

3. Does the property (and especially the proposed open space) contain environmentally significant natural resources? 
4. How intense is the level of development?  

5. Are there more appropriate alternatives to the Land Trust’s involvement?

6. Is a conservation easement needed or appropriate?
7. Does the LT have the staff capacity to handle the project?
8. Will the developer agree to design changes to the development?

9. Does the developer want the LT’s involvement as a “green screen”?

10. Will there be adverse PR to the Land Trust?  
11. Will the Land Trust suffer increased liability exposure?  
12. Does the local municipality know of and support the Land Trust’s participation in this project?

Risks and Benefits

Risks:


Potentially negative PR consequences.


Consumption of limited staff time on project with low conservation benefits.


Complex and expensive projects, often requiring legal assistance.


Easement enforcement challenge.

Benefits:


Opportunity to improve the development’s design.


Potential short term revenue source.

Potential new member opportunity (HOA members).


Increase protection of value natural resources (i.e., prevent timbering a woods).

Prerequisites for Consideration


The following prerequisites should be met in order for the Land Trust to consider accepting an easement donation on open space in a development.
1. The developer should disclose whether the easement grant is a requirement of the municipality’s approval or other government permit.
2. The Land Trust should have early and active involvement (and a say) in the development’s design and the layout of the open space area(s) -- at or before the sketch plan design phase.

3. The easement should protect the most environmentally critical resources as defined and identified by the Land Trust.
4. Land Trust approval of substantive plan revisions should be required.
5. Legal access to the easement areas for inspection purposes must be guaranteed.

6. The developer should agree to pay all Land Trust costs. (A deposit may be needed and post easement construction-phase monitoring funds may need to be escrowed.)
7. The developer should agree to fund a large easement endowment.
8. The Land Trust should use its standard easement agreement, not a developer-drafted easement. 

9. Ownership and maintenance of the open space should be established by legal agreement prior to acceptance of the easement.  Land Trust should review and approve the Homeowner Association documents. In all cases, the Land Trust shall not maintain the open space.
10. The developer should agree to install permanent above-ground easement boundary markers at Land Trust-designated locations.

11. The Land Trust should secure prior endorsement from the local municipality.
Project Start-Up Requirements
The following requirements should be agreed to when the Land Trust begins the project.  Ideally, these requirements (and the above Prerequisites) would be known, agreed to, and included in a written project proposal signed by the Land Trust and the Developer.
1. If the developer intends to sell (roll over) the property to other developer(s) and/or builder(s), the Land Trust should be informed of this before beginning work on the easement. 
2. The Land Trust-Developer project proposal and other agreements should be binding on future developer partners.  
3. The Land Trust should be provided with the names, addresses, and phone numbers of the principals: owners, project managers, RE brokers, and other responsible parties.
4. A deposit sufficient to cover direct and indirect Land Trust expenses should be provided by the developer, unless they are a past or current client in good standing.
5. The Land Trust should be granted the right to enter the development property and conduct site and monitoring inspections prior to the actual granting of the easement.
Development Design Issues
The layout and design of the development can have a significant impact on the easement’s quality and enforceability.  The Land Trust should not wish its name associated with a poorly designed development, and a bad design can result in enforcement problems. The Land Trust should seek an development design arrangement that will result in (a) the greatest protection of the property’s most significant natural resources and (b) the least difficultly in enforcing the easement.  Below are some design issues that Land Trusts should require.
1. The open space should protect critical natural resource elements and not parts of resources.
2. If feasible, open space areas should be located next to existing protected lands, the open space of other developments, or undeveloped lands (i.e., adjacent undeveloped farms.) 
3. Narrow strips or isolated patches of open space areas should be avoided; large contiguous open space areas should be encouraged.  Narrow open space access ways and buffer strips should not be subject to the easement.
4. Generally, infrastructure improvements (i.e., utility easements, septic drain fields, and stormwater management basins) should not be located in the eased open space.
5. Special attention should be given to possible adverse “spill-over” effects on to eased area from uneased land (i.e., stormwater run-off). 

6. Hard edges (trails, roads, etc.) and/or buffer lands between the eased land and the private lots should be established. (Ideally these hard edges would be roads or trails.  Alternatively, fences or walls may be acceptable.  Buffer lands should be deed restricted open space or other common property.)
7. The development should have an Open Space Management Plan (OSMP), and the Land Trust should have early and active involvement in the creation of the OSMP.

8. The Land Trust should attend public meetings but not advocate for the development without careful prior consideration.
Easement Terms
A conservation easement on a development’s open space should be as simple as possible.  Remember that a Homeowners Association (HOA) will likely be the ultimate owner of the open space.  Therefore, it will be ownership-by-committee with the committee members changing frequently.  Moreover, lots owners (HOA members) are usually reluctant to criticize (let alone take enforcement action against) their neighbors.
1. Easement restrictions should address only the most important issues and eliminate any extraneous restrictions or restrictions that are complex, vague, or difficult to monitor and/or enforce.  (Restrictions should be simplified to the greatest extent possible.)
2. The Land Trust should use its standard conservation easement agreement, tailored to the property and specific circumstances. Developer-desired changes to the easement’s boiler plate revisions should be reviewed and approved by the Land Trust’s legal counsel.
3. Resource extraction activities (i.e., timbering, mining, water export, etc.) and building construction with certain exceptions (i.e., trails, benches, picnic shelters) should be prohibited.
4. The easement should not be on any part of a private lot except perhaps oversized lots (i.e., >10 acres).
5. A legal description of the easement area must be provided (required by PA law).

6. Granting the local municipality standing to enforce the easement should not be opposed, but neither should it be required. Naming the municipality in the easement agreement as a co-grantee, a party of standing, or a beneficiary should not be a reason to reduce the Land Trust’s endowment requirements.

Requirements when a Homeowners Associations (HOA) is involved
Often the HOA will try to get the Land Trust staff to solve their difficult-lot-owner problems.  The HOA members often think that the Land Trust is suppose to maintain the open space or handle trespass problems.  It is important to correct these misperceptions as early as possible. 
1. Terms of ownership, maintenance, and liability should be established by legal agreement prior to acceptance of the easement.

2. The developer should agree to incorporate the conservation easement and the Open Space Management Plan as exhibits in the final HOA documents.
3. Land Trust should prepare and provide to HOA members a project description sheet explaining the importance of open space and responsibilities of the Land Trust.
Ongoing Project Considerations

Be prepared for the developer to not meet his promises.  Also, be prepared for plan changes.  The development review process is very fluid, and the local municipality may demand design changes that conflict with the proposed easement terms.

1. The developer should agree to pay all fees and expenses monthly. The easement endowment and any outstanding fees should be paid in full at the time of the grant of the conservation easement (unless other arrangements have been made).  
2. Be prepared for the developer to propose prorated endowment payments at sale of each lot.  This should be avoided. The Land Trust does not want to be a bill collector.
3. The easement should not be recorded until all accounts are settled to the Land Trust's satisfaction.

4. The developer should agree to establish and fund an escrow account to cover Land Trust monitoring during construction (i.e., two or more visits per month). 
5. Any changes to the configuration of the easement area(s) or the design, layout, or use of the land may require extra approval by the Land Trust’s committee or Board of Trustees.
6. Be prepared to attend all public development review meetings.
Construction Phase Monitoring
Contractors can be major abusers of the easement restrictions. Rarely are the construct crews informed of the easement’s existence.  It is common for construction activities to encroach into the easement area.   Therefore, frequent on-site monitoring by Land Trust staff is recommended. 
1. Plan on many visits (at least 2 per month) during construction phase.
2. Develop relationships with project manager and construction supervisor.
3. Notify County Conservation District & other appropriate authorities of Land Trust’s involvement.
4. Land Trust should monitor E & S controls on non-eased land.
5. Ensure accurate placement of permanent easement boundary markets; install signs.
6. Be prepared to respond to community questions and concerns.
Long-term Monitoring
The Land Trust should plan on maintaining a long term relationship with the HOA.

1. HOA as easement landowner – will demand extra staff time. Know its leaders.

2. Be prepared for HOA member misperceptions of Land Trust’s responsibilities

3. Offer to attend HOA meetings to educate members about easement and open space management plan.

4. Communicate with the open space management contractor; watch for staff turn over.
Development Marketing Considerations
Anticipate the developer (or the real estate broker) advertising that your Land Trust was involved in the project. This will likely appear in newspaper adds, websites, development brochures, and on-site signs.  The Land Trust should consider in advance how it wishes its involvement in the project to be reported.
1. The Land Trust's name should not be used in any type of advertising or marketing material for the development without its approval.

2. All real estate agents should be notified in writing by the Land Trust of the conservation easement and the Land Trust’s role as easement holder. A copy of the conservation easement and easement map should be provided to the listing broker.  

3. The Land Trust should create a project description brochure.  
4. The developer & real estate agents should agree to distribute the project description brochures to all prospective buyers. 

Common Problems with Easements in Developments
Below is a list of common problems experienced by the Brandywine Conservancy in association with its easements protecting open space in a development.
1. Encroachments onto the easement area by adjacent lot owners (i.e., lawn furniture, fences, gardens, firewood piles, dog kennels, sheds, etc.)

2. Dumping of yard waste onto the easement area (grass clippings, brush piles, compost, scrap wood, etc.)
3. Clearing of open space areas to expand yard areas.

4. Ineffective HOA leadership & management

i. Lack of landowner communications (or miscommunications) due to changes in officers of HOA.

ii. Failure to be informed of new HOA officers.

iii. Ineffectiveness or demise of HOA.
iv. Lack of central property management control (i.e., ownership and management by committee.)

v. Inability of HOA to adequately control resident landowners.

vi. Failure to manage the open space in accordance with the Open Space Management Plan.
5. Multiple land management contractors and frequent changing of contractors.
6. Residents think the Land Trust is responsible for maintaining the open space and controlling trespass.
7. Misrepresentation by realtors regarding the terms and conditions of the conservation easement or the role and responsibility of the Land Trust.

Additional Issues To Be Aware Of
1. Most likely the developer needs you more than you need him.  Try to leverage this need to secure better conservation.  
2. Be prepared for the project sit idle for weeks only to have the developer call requesting immediate action on their problem or issue.
3. Developers have a profit motive. Be prepared to defend your fees and especially the endowment.
4. Developers frequently roll-over their project to reduce or share costs.  Be prepared to discover this detail after the fact.

5. Developers’ attorneys, usually schooled in zoning and subdivision regulations, may not be familiar with conservation easements.  They may try to redraft your easement.  Just say no.

6. If the developer is seeking a tax deduction for the easement donations, be sure he is fully informed about the quid pro quo issues (i.e., if the easement is required in order to secure plan approval, then the easement is not a voluntary charitable gift.)
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