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In 2005 Ps contributed a conservation easement on a parcel of
land to two qualified organizations.  Ps’ conservation easement
provides that, in the event that the conservation purpose is
extinguished because of an unexpected change in circumstances
surrounding the donated property, the donee organizations are
entitled to a proportionate share of extinguishment proceeds at least
equal to (1) the amount allowable as a deduction for Federal income
tax purposes over (2) the fair market value of the property at the time
of the contribution.  Ps claimed a charitable contribution deduction on
their 2005 Federal income tax return and carried forward the
remaining deduction to their taxable years 2006, 2007, and 2008.

I.R.C. sec. 170(h) allows a deduction for a “qualified
conservation contribution.”  A qualified conservation contribution
requires that the contribution be exclusively for conservation
purposes.  I.R.C. sec. 170(h)(1)(C).  For a contribution to be made
exclusively for conservation purposes, the conservation purpose must
be protected in perpetuity.  I.R.C. sec. 170(h)(5)(A).
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Sec. 1.170A-14(g)(6)(ii), Income Tax Regs., provides that the
conservation purpose of a contribution is not protected in perpetuity
unless the contribution “gives rise to a property right, immediately
vested in the donee organization, with a fair market value that is at
least equal to the proportionate value that the perpetual conservation
restriction at the time of the gift bears to the value of the property as a
whole at that time.  * * *  Accordingly, when a change in conditions
give rise to the extinguishment of a perpetual conservation restriction
under paragraph (g)(6)(i) of this section, the donee organization, on a
subsequent sale, exchange, or involuntary conversion of the subject
property, must be entitled to a portion of the proceeds at least equal to
that proportionate value of the perpetual conservation restriction”.

Held:  Ps’ easement provides that the value of the contribution
for purposes of determining the donees’ rights to extinguishment
proceeds is the amount of Ps’ allowable deductions rather than the
fair market value of the easement and therefore does not comply with
the requirements of sec. 1.170A-14(g)(6), Income Tax Regs.  The
conservation purpose is not protected in perpetuity as required by
I.R.C. sec. 170(h)(5)(A).

Held, further, Ps are liable for accuracy-related penalties under
I.R.C. sec. 6662.
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